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INTRODUCTION 


Region 5 of the U.S. Environmental Protection Agency (EPA or Appellant) appeals that 

part of the Initial Decision, dated Deceulber 4, 2013, of Administrative Law Judge (ALJ) M. 

Lisa BuschnlalUl (Decision), which: 1) held as a matter of law that a '~contl'act to lease" target 

housing within the Ineaning of the regulations at 40 C.F.R. § 745.113(b) must be in writing, 

since the contract must include, as an .attachment or within the contract, various disclosures and 

cel1ifications; 2) found Appellant failed to demonstrate by a preponderance of the evidence two 

written contracts to lease target housing pursuant to the regulations; and, 3) dislnissed 10 Counts 

of the Conlplaint which alleged the two contracts to lease target housing failed to cOlnply with 

the regulations. (COInplaint Counts 5, 12, 18,24,31, and 3,10, 16,22,29). The applicable laws 

in this matter are the Housing and Community Developlllent Act of 1992, Title X, (pub. L. No. 

102-550), which nlay also be cited as the Residential Lead-Based Paint Hazard Reduction Act of 

1992,42 U.S.C. § 4851-4856 (2012) (the Act) 1, and the Toxic Substances Control Act (TSCA), 

15 U.S.C. § 2601 et seq. 

The ALJ's slIa sponte interpretation of longstanding and unchallenged joint EPA and 

HUD regulations is contrary to the clear intent and language of: the regulations promulgated 

pursuant to the Act and codified at both 40 C.F.R. Pat1 745, Subpart F, and 24 C.F.R. Part 35, 

Subtitle A (the Rulei; EPA and HUD guidance; and applicable industry publications. The 

ALJ's interpretation of the Rule excludes oral contracts frOl11 its scope and would allow lessors 

I These Acts will be refe11'ed to as "The Act" throughout this document. 

2 The Act directs both the Secretary of Housing and Urban Developnlent (HUD) and the 

Administrator of the Enviromnental Protection Agency to pronlulgate itllplelnenting regttiations. 

EPA and HUD prOlllulgated joint (and identical) regulations. The regulations are, therefore, 

codified both in Title 24 and Title 40 of the Code of Federal Regulations. The relevant part of 

the applicable regulations in this proceeding, found at 40 C.F.R. Subpal1 F, is entitled 

"Disclosure of Known Lead-Based Paint andlor Lead-Based Paint Hazards Upon Sale or Lease 

ofResidential Property," and is also known as the "TSCA Lead Disclosure Rule." 
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to avoid liability and penalties under the Act for failing to disclose lead hazards by enlploying 

oral contracts to lease target housing, or by lnisplacing, losing or destroying contracts to lease 

target housing. 

ISSUES PRESENTED FOR REVIEW 

A. 	 Whether the Rule Applies Only to Contracts to Lease Target Housing that are in Writing? 

B. 	 Whether Appellant Demonstrated that Appellee Entered Into the Two Additional Alleged 
Contracts to Lease Target Housing? 

FACTUAL AND PROCEDURAL BACKGROUND 

On July 8, 2010, the Appellant filed the COlnplaint for this civil administrative action 

pursuant to Section 16 of TSCA, 15 U.S.C. § 2615. The Complaint alleged in 32 Counts that 

Respondent, Ms. Dessie L. Brumfield, doing business as Brumfield Propel1ies, LLC, (Appellee), 

entered into seven separate contracts to lease target housing, but failed to provide lessees with 

the specific lead hazard warnings, statelnents, lists of repol1s, and signatures and ce11ifications, in 

violation of the Rule and Section 409 of TSCA, 15 U,S.C. § 2689, and Section 4852d(b)(5) of 

the Act, 42 U.S.C. § 4852d(b)(5). The COlllplaint proposed a civil penalty of $58,060. On or 

about June 2, 2011, Appellee filed its Answer to the COlnplaint. On December 28, 2011, 

Appellant timely flIed its Prehearing Exchange. On March 5, 2012, Counsel for Appellee filed a 

Response to the ALJ's Order to Show Cause and its Pl'ehearing Exchange. Appellee's 

Prehearing Exchange did 110t include any proposed exhibits and stated it would use Appellant's 

exhibits. 

On July 27, 2012, the ALJ issued an Order which granted each party's lnotion to 

supplement its Prehearing Exchange, and struck Appellee's claim of inability-to..pay the 

proposed civil penalty. On July 26, 2012, Appellee notified the ALJ and Appellant that she was 

no longer represented by cowlsel, Le., she was proceeding pro se, and she was requesting the 
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hearing be postponed for thirty days. On July 30, 2012, Appellee's counsel filed with the ALJ 

his Notice of Withdrawal. On August 2, 2012,' the ALJ issued an Order which allowed 

Appellee's cOllnsel to withdraw and denied Appellee's request to postpone the hearing. 

On August 2, 2012, representatives of the ALJ held an infonnal prehearing conference 

with the parties. On August 7, 2012, the ALJ held the hearing for this action in Milwaukee, 

Wisconsin. Appellant presented the testitllony of four witnesses and offered eight exhibits, all of 

which were adlnitted into evidence. Appellee, proceeding pro se, testified as the sole witness 

and offered eight exhibits, six of which were admitted into evidence. One document was 

adnlitted into evidence as an exhibit of the ALJ. The pa11ies subtnitted post-hearing briefs. 

Appellant filed a reply brief. On Decelnber 10,2012, the ALJ closed the record. 

On Decelnber 4, 2013, the ALJ issued her Decision. Generally, she found Respondent 

entered into five written contracts to lease target housing, but failed to comply with the Rule, in 

violation of the subject regulations, Section 409 of TSCA, 15 U.S.C. § 2689, and Section 

4852d(b )(5) of the Act, 42 U.S.C. § 4852d(b )(5), and assessed a civil penalty of $45,904. 

However, she also held, sua sponte, that the Rule applied only to a contract to lease target 

housing that was in writing; found Appellant failed to demonstrate two written contracts to lease 

target housing; and, distnissed their associated Counts of the Cotnplaint, Count Nos. 5, 12, 18, 

24, 31, and 3, 10, 16, 22, 29. Appellant found the ALl's holding to be an issue of first 

inlpression before EPA's Environlnental Appeals Board (EAB or Board). On Decetnber 18, 

2013, Appellant filed with the Board a Motion for a 30-Day Extension of Tilne to File its Notice 

of Appeal and Brief. On Decetnber 20, 2013, the EAB granted Appellant until Friday, February 

7, 2014, to file its Notice of Appeal and Brief. On February 5, 2014, Appellant filed \vith the 

Board a Motion for a 14-Day Extension of Titne to File its Notice of Appeal and Brief. On 
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February 6, 2014, the EAB granted Appellant until Friday, February 21, 2014, to file its Notice 

ofAppeal and Brief. 

STANDARD OF REVIEW 

The appeal of an initial decision to the EAB is goveoted by 40 C.F .R. § 22.30 (2014). 

The scope of the review is set forth at 40 C.F.R. § 22.30(c) and is litnited to those issues: raised 

during the course of the proceeding, raised by the initial decision and/or concerning subject 

nlatter jurisdiction. See In re Billy Yee, 10 E.A.D. 1, 10 (EAB 2001). As with other enforcelnent 

proceedings, "{t]he [Board] shall adopt, nl0dify, 01' set aside the findings of fact and conclusions 

ofla\v or discretion contained in the decision or order being reviewed. n 40 C.F.R. § 22.30(t); see 

also Adminisfrative Procedure Actt 5 U.S.C. § 557(b) (2012) ("On appeal from or review of [an] 

initial decision, the agency has all the powet's which it would have in making the initial decision 

except as it may limit the issues on notice or by rule."). The Board also may assess a civil 

penalty that is higher 01' lower than the anlount recomtnended by the Presiding Officer's 

decision. 40 C.F.R. § 22.30(t). The EAB conducts its review of initial decisions under a de novo 

standard. In re Friedman, 11 E.A.D. 302, 314 (EAB 2004) (explaining that the EAB reviews 

tithe [presiding officerts] factual and legal conclusions on a de novo basisfl), qffd, No. 2:04 ..CV.. 

00517-WBS..DAD (E.D. Cal. Feb. 25, 2005), affd, 220 Fed. App'x 678 (9th Cir. 2007). In 

conducting a de novo review, the Board applies the "preponderance of the evidence" standard 

required by 40 C.F.R. § 22. 24(b). In re Bullen Cos., 9 E.A.D. 620, 632 (EAB 2001) (defining 

standard). The complainant bears the burden of delnonstrating that the alleged violation 

occurred per 40 C.F.R. § 22.24(a), i.e., the c0111plainant must prove, by a preponderance of the 

evidence, that the facts exist fo1' finding a violation of the applicable requirentents. lei. (defining 

standard); see In re Bl'ick"l, Inc., 11 E.A.D. 224,233 (EAB 2003) (rejecting an adtninistrative law 
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judge's findings of fact because the Agency had failed to demonstrate that the facts were 

supported by a preponderance of the evidence); see also In re Julie's Limousine & Coachworksj 

Inc., 11 E.A.D. 498, 507 (EAB 2004) (explaining the subject standard); In I'e Ocean State 

Asbestos Removal, Inc., 7 B.A.D. 522, 530 (EAB 1998). A factual deternlination meets the 

preponderance of the evidence standard if the fact finder concludes that it is nlore likely true than 

not. See In l'e Julie's Limousine, 11 E.A.D. at 507 n. 20; In re Lyon Cnty. Landfill, 10 B.A.D. 

416, 427 n. 10 (EAB 2002), cif/d, No. Civ ..02..907 (D. Minn. June 7, 2004), aJfd, 406 F.3d 981 

(8th Cir. 2005); Bullen, 9 E.A.D. 632. 

ARGUMENT 

A. 	 The ALJ Erred When She Held the Rule Applied Only to a Written Contract to Lease 
Target Housing. 

1. 	 The Lead Disclosure Requirement of the Act and the Rule Applies to Any or Each 
Contract to Lease Target Housing Including an Oral Contract 

a. 	 The Lead Disclosure Requil'elnent of the Act Applies to Any Contract 
to Lease Target Housing Including an Oral Contract 

The Act states: 

The regulations shal1 require that, befote the purchaser or lessee is obligated 
under any contract to purchase or lease the housing~ the seller or lessor shall ­
(A) provide the purchaser or lessee \vith a lead hazard information patl1phlet, as 
prescribed by the Adtninistrator of the Enviromnental Protection Agency under 
section 406 of the Toxic Substances Control Act; (B) disclose to the purchaser or 
lessee the presence ofany known lead-based paint, or any known lead-based paint 
hazards, in such housing and provide to the purchaser or lessee any lead llazard 
evaluation repoti available to the seller or lessor. 

42 U.S.C § 48S2d(a)(1) (2012) (emphasis added). 

The Act clearly specifies this subsection applies to "any contract to purchase or lease the 

housing ... " Id (emphasis added). . It does not linlit this subsection to any particular type of 

contract. It demonstrates that Congress clearly places upon sellers and lessors of target housjng 

the legal duty to provide all purchasers and lessees with specific lead ..based paint hazard 
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infonnation before they becOlne obligated under any contract to purchase or lease target housing. 

Thus, the plain language of the statute applies to any contract to purchase or lease housing. The 

ALJ's holding renders the Agency's Rule contrary to the clear language and requirement of the 

Act. 

b. 	 The Lead Disclosure Requirement of the Rule Applies to Each Contract 
to Lease Target Housing Including an Oral Contract 

On March 6, 1996, EPA and HUD prOlllulgated jointly the federal regulations entitled 

"Lead-Based Paint Poisoning Prevention In Certain Residential Structures." 61 Fed. Reg. 9064 

(1996). The "Purpose" section of the regulatory text is clear and states: 

This subpart itnplements the provisions of42 U.S.C. § 4852d, which iInpose 
certain requirements on the sale or lease of target housing. Under this subpalt, 
a seller or lessor of target housing shall disclose to the purchaser or lessee the 
presence of any known lead-based paint and/or lead-based paint hazards; 
provide available records and rep0l1s; provide the purchaser or lessee with a 
lead hazard inforInation pamphlet; give purchasers a 1 O~day Oppoltunity to 
conduct a risk assessment or inspection and attach specific disclosure and 
warning language to the sales or leasing contract before the purchaser or lessee 
is obligated under a contract to purchase or lease target housing. 

40 C.F.R. § 745.100 (2013) (emphasis added); 24 e.F.R. § 35.80. See also 61 Fed. Reg. at 9082 

and 9085. 

Similarly, the "Scope and Applicability" of the Rule specifies that it "Applies to all 

transactions to sell or lease target housing, including subleases ...." 40 C.F.R. § 745.101 

(elllphasis added); 24 C.F.R. § 35.82. The Scope and Applicability of the Rule does provide 

four exceptions: (a) Sales of target housing at foreclosure; (b) Leases of target housing found to 

be lead-based paint free; (c) Short-ternl leases of 100 days or less; and, (d) Renewals of existing 

leases in target housing. 40 C.F.R. § 745.101(a) - (d); 24 C.F.R. § 3S.82(a) - (d). Notably, 

nothing in this subsection of the Rule lilnits its application to written contracts. 
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The "Certification and Ackllowledgenlent of Disclosure" requirement of the Rule also 

specifically states that ~'(e]ach contract to lease target housing shall include, as an attachtnent, or 

within the contract, the following elelnents, in the language of the contract (e.g. English, 

Spanish)'" 40 C.F.R. § 745. I 13(b) (emphasis added); 24 C.F.R. § 35.92(b). 

EPA's and HUD's Rule, applies to "a contract to purchase or lease target housing," .and 

"all transactions to lease target housing," and "each contract to lease target housing," including 

an oral contract. 40 C.P.R. §§ 745.100, 745.101, and 745.113(b); 24 C.F.R. §§ 35.80, 35.82 and 

35.92(b). This continuous elnphasis tlU'oughout the Rule denlonstrates the legal duty EPA and 

HUD, like Congress, place upon sellers and lessors of target housing to provide all purchasers 

and lessees with specific lead-based paint hazard information before they become obligated 

under any contract to purchase or lease target housing, including an oral contract. 

c. 	 EPA and HUD Specifically Dete1'Jnined Each and Any Contract 
to Lease Target Housing Included an Oral Contract 

After EPA and HUD published proposed regulations and received written comments, EPA 

and HUD specifically rejected the idea of excluding oral leases fi'om the scope of the Rule. See 

61 Fed. Reg. at 9068. EPA and HUD originally proposed limiting the scope of the Rule to 

written leases. Specifically, on November 2, 1994, EPA and HUD jointly proposed a rule for 

public COlnment. See 59 Fed. Reg. 54,984 (1994). Both EPA and HUD proposed that the Rule 

would apply only to written contracts. As originally drafted, the proposed rule would apply "to 

virtually all transactions involving a written contract to sell 01' lease target housing." See 59 Fed. 

Reg. at 54,986 (elnphasis added). The joint proposal specifically excluded informal rental 

agl'eements froln lead disclosure requirements: 

B, 	 Informal Rental Agreements 

Because this proposed rulel11aking only applies to 
transactions to lease housing which involve a \vritten 
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contract, EPA and HUD have concluded that it should 
not apply to infonnal rental agreements which do not 
involve a lease. Such alTangetnents, by virtue oftheir 
infornlality, luake the adlninistl'ation and enforcelnent 
of these requirelllents extrelllely difficult. To the extent 
practicable, however, EPA and HUn encourage 
individuals engaging in such informal arrangenlents to 
obtain available information on lead-based paint before 
occupying target housing. 

59 Fed. Reg. at 54,986 (emphasis added). Accordingly, in the Scope and Applicability section 

of the proposed regulatory text, EPA and HUD's 1994 proposed rule stated: 

Scope and Applicability. 

This subpart does not apply to the sale ofproperties 
at foreclosure and infonnal rental agreenlents not 
involving a lease. Rene\vaIs ofexisting leases would 
be covered by the requirelllents ofthis subpad only 
jf the lessor: 
(a) Did not previously provide the lessee with the 

lead-based paint hazard information required 
under Sec. 745.107; or, 

(b) If the lessor becomes aware of additional 
information concerning lead-based paint hazards 

during the ternl of the lease, in which case he or 
she is required to disclose this information prior 
to renewal of the lease. 

59 Fed. Reg. at 54,997 and 55,001. However, after reviewing the public COllllllents for their 

proposed rule, EPA and HUD rejected the proposal limiting the scope of the Rule to written 

contracts to lease. See 61 Fed. Reg. at 9064. EPA and HUD explained: 

7. Informal rental agreements. In the proposed rule, EPA and HUD proposed 
excluding "infolnlal rental agreelnents which do not involve a lease" (a phrase 
Ineant to capture oral leases ) because "such arrangelnents, by vittue oftheir 
infornlality, Inake the administration and enforcenlent ofthese requirements 
extrelnely difficult." EPA and HUD have removed any implied exclusion for 
oral leases. In deciding not to exclude such leases, EPA and Hun drew heavily 
upon the public comnlents. Many ofthese comlnents suggested that the absence 
ofa written lease may not have bearing on the" fornlality" of the housing 
arrangement. Commenters noted that oral leases lllake up a significant pOltion 
ofthe housing arrangements in certaill areas, especially those that lack rental 
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housing codes. Further, although the absence ofa written lease provides 
challenges for celiain Federal Enforcelnent and cOlnpliance monitoring 
approaches, EPA and HUD now believe that enforcement is possible. Other 
evidence nlay exist, for example, to demonstrate that a leasing agreement 
exists between two parties. Congress also provided lessees with opportunities 
for redress under its civil penalty provisiol1s at section 1018(b )(3). These 
safeguards are not dependent upon Agency actions and therefore should not 
be constrained by EPA and HUD lhnitations. EPA and HUD have also 
considered policy reasons for not excluding oral leases. First, EPA and HUD 
are sYlnpathetic to comlnentel' concerns that an explicit exclusion for oral 
leasing transactions could create incentives for lessors to avoid written leases. 
If the rule's exclusion were to indirectly discourage the use ofwritten leases, 
lessees would lose both their right to infonnation on lead-based paint 
poisoning prevention and the many other protections afforded by written 
leases. COlnmenters also noted that a dispropoliionate nmnber of oral 
transactions occur in low-inconle, disadvantaged communities. These 
cOlnmunities are already at greater risk ofexposure to lead-based paint 
hazards. Nevertheless, while the final rule does not provide an explicit 
exclusion for oral leasing arrangements, EPA and HUD expect that 
many oral lease transactions may be excluded for other reasons 
(length ofal'rangenlents, rental ofO-bedroom dwelling, etc.). 

61 Fed. Reg. at 9068 (emphasis added). 

EPA's and HUD's explicit consideration, and ultimate rejection, of a proposal limiting 

the scope of the Rule to written contracts, demonstrates their deliberation of the issue and 

conclusion to provide the broad protection afforded by the Act through the Rule. 

d. EPA and HUD Official Guidance States the Rule Applies to Each 
Contract to Lease Target Housing Including an Oral Contract 

EPA and HUD fonowed their final Rule with official guidance and other statelnents to 

reiterate its application to both wl'itten and unwritten contracts to lease target housing.3 Each 

guidance docUlnent anticipated that sonle rental leases \vould be oral and nonetheless subject to 

3 EPA's original Interpretive Guidance for these regulations, entitled "Interpretive Guidance for 
the Real Estate Comllll.tnity on the Requirelnents for Disclosure of InfOlmation Concell1ing 
Lead-Based Paint in Housing," August 20, 1996, renlains at 
http://www2.epa.gov/sites/production/ftles/docnnlents/l 0 18fin.pdf and HUD's substantively 
identical guidance, entitled "Guidance on the Lead ..Based Paint Disclosure Rule," August 21, 
1996, relnains at http://portal.hud.govlhudportalldocuments/huddoc?id=DOC_12348.pdf. 
February 7, 2014. 

http://portal.hud.govlhudportalldocuments/huddoc?id=DOC_12348.pdf
http://www2.epa.gov/sites/production/ftles/docnnlents/l
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written lead disclosure requirements. Each guidance doculnent includes Q & A No. 16 which 

states: 

The rule excludes frOln its requirenlents short-telm leases of 100 days or less, 
where no lease renewal or extension can occur. If both pat1ies wish to extend 
a previously exenlpted shol1-ternllease beyond the 100~day litnit, all provisions 
of this rule must be satisfied in full before any such "extension" occurs. In an 
"open-ended ll monthMto-nlonth lease arrangenlent (Le., an arrangenlent with no 
specified termination date), whether ,vritten or unwritten, the rule applies at 
the thne of the initial lease agreelnent, since the parties have not litnited the 
lease terIn to 100 days or less. (emphasis added). 4 

Each guidance document also includes Q & A No.5 regarding the Rule and lease renewals: 

Thus, the date upon which a renewal lease is offered is not particularly 
relevant under the ru1e. It is the date that the offer is accepted, if 
such acceptance constitutes an obligation to rent, that determines 
whether or not the rules apply. For written leases, this would lnean 
that regardless of when the renewal leases are offered to the tenant, the 
rule would apply to all renewal leases signed by the tenant (and any 
contingencies have been removed) on or after the effective date. 

(emphasis added). HUD's 2012 Guidelines further reiterated the Act applied to written and 

unwritten leases.s Those Guidelines, at Appendix 6, page 6_2,6 specifically state: 

At a Inininlun1, Title X requires the offeror to provide the potential buyer or 
tenant the following infonnation before signing a \vritten agreelllent or Inaldng an 
oral agreement: 

1) 	 an EPA (or EPA-approved State) brochure on lead hazards for 
residential properties built before 1978; 

4 U.S. Dep't ofHous. and Urban Dev., Guidance on the Lead-Based Paint Disclosure Rule, 1, 7 
(1996), available at 
http://portaI .hud.gov /hudportallHUD?src=/progranl offices/heal thy hOJnes/lbp/hudguidelines. 
February 7, 2014. 
sId. 
6 See U.S. Dep't ofHous. and Urban Dev., 1995 Guidelines, app. 6-2, June,1995, available at 
http://W\V\v.google.cOJu/url?sa=t&rct=j&q=&esrc=s&fnn=l&source=web&cd=3&ved=OCD40 
FjAC&ur1=http%3A%2F%2Fportal.hud.gov%2Fhudportal%2FdocUlnents%2Fhuddoc%3Fid%3 
Dlbph-28.pdf&ei=ZEinUqluTN6HJsOTL- ,-. 
oDYBA&usg=AFOjCNEwd061 sUggfigBAdJURM36Soxjhg&sig2=Tc7MIiJPl GkJVYHdLJk 
6Q&bvln=bv.57799294.d.cWc. February 7, 2014. 

http://W\V\v.google.cOJu/url?sa=t&rct=j&q=&esrc=s&fnn=l&source=web&cd=3&ved=OCD40
http://portaI
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2) info1'lnation regarding the presence of lead..based paint andlor lead­
based paint hazards, as well as any other available infonnation, 
including records and reports on the subject; and, 

3) a certification that all the pa11ies sign and date. The certification must 
indicate that seller or landlord provided: 
a) the required Lead Warning Statenlent; 
b) disclosure of the infoTlnation in item 2, above; and. 
c) a list of available records or reports (or a statelllent that no sllch 

documents are available). 

(enlphasis added). These HUD Guidelines provide explicit guidance on what it means to comply 

with the Rule's requirelnent in the context of an oral lease, specifying that each contract to lease 

"must include, as an attachment or within the contract, various disclosures and ce11ifications." 

40 C.F.R. 74S.113(b). It nlust also be noted the 'regulated community was aware that the Rule 

applied to both written and unwritten contracts.7 

Appellant argues that the statute and the Rule on their faces apply to any and each 

contract to lease target housing, including an oral contract. However, the ALJ held that "[AJ 

'contract to lease' within the nleaning of the Rule nlust be in writing, as the contract must 

'include, as an attachnlent or within the contract' the various disclosures and certifications." In 

the Maller of Dessie L. Brumfield, d/b/a/ Bnmlfleld Properties, LLC, Docket No. TSCA-OS­

2010-0014, Slip Op. at21, (December 4, 2013). 

2. EPA's and HUD's Interpretation ofTheil' Rule 

As explained above, this holding is contrary to the longstanding intelpretations of both 

HUD and EPA who jointly adnlinistel' the Act and the Rule. Neve11heless, should the Board find 

the Rule's application to any and each contract to lease target housing ambiguous, Appellant 

7 See Nat'} Ass'n ofRealtors, Lead Based Paint - A Guide to COlnplying with the EP AlHUD 
Disclosure Regulations) 5, 10 (2004), available at 
http://\VWW.dfwrealestate.comlsites/defaul t/files/file/leadbasedpaintreferenceguide. pdf. F ebl'ual'Y 
7,2014. 

http://\VWW
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argues that the longstanding interpretation of EPA and HUD of their own Rule should be entitled 

to deference. 

a. 	 The Board Should Look to the Doctrine ofAdnlinistrative Deference as a 
Guide 

Typically, patties before the Board do not raise the doctrine of administrative deference. 

111 re Mobil Oil Corp., 5 E.A.D. 490, 509 n.30 (EAB 1994). However, in In re Lazarus, Inc., 7 

E.A.D. 318, 349-59 (EAB 1997), the Board recognized that in situations where a statutory and 

regulatory progranl is delegated to another federal agency, an administrative deference analysis 

serves as a useful guide in the Board's review. Id at 351 n.55. While the Board noted· that the 

Chevrons deference analysis it conducted in Lazarus was not "directly applicable to an agencyts 

review of another agency's interpretation" because the doctrine of adnlinistrative deference is 

predicated upon the Constitutional principle of separation of powers, the Board, nevertheless 

used a deference type analysis to assist its decision-making in the lnatter. Id, at 350-51 n.54. 

Moreover, the Board noted that "an agency's interpretation of its own regulation is typically 

entitled to lnore deference than an interpretation ofa statute." Id. at 318. 

The Board addressed the doctrine of administrative deference as it applies to the 

interpretation of a statute in Lazarus, and also discussed the doctrine as it applies to the 

interpretation ofa regulation. The Board stated: 

The rule of deference also applies to agency interpretations of regulations. In 
fact, an agency's interpretation of its own regulation is typically entitled to 
nlore deference than an interpretation of a statute. Ud(lll v. Talbl1(1l1, 380 U.S. 
1, 16 (1965) ("[ w ]hen the construction of an administrative regulation rather 
than a statute is in issue, deference is even lnore clearly in order"); Melrtin l'. 
Occupational Sq(ety and Health Rel'iew C0I11m., 499 U.S. 144, 151 (1991) 
("the po\ver authoritatively to interpret its own regulations is a conlponent of 
the agency's delegated lawJnaking po\vel's"); Thomas Jefferson Univ. v. 
Sh(ll(l/(I, 512 U.S. 504, 512 (1994) (an agency's interpretation of a regulation 

8 Chevron, U.S.A., Inc. v. NRDC, 467 U.S. 837 (1984). 
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must be accorded "substantial deference" and "controlling weight" unless 
"plainly erroneous or inconsistent with the regulation"). The heightened 
deference accorded to interpretations of regulations is especially appropriate 
where an agency's special expertise is required to adlninistel' a technical 
regulatory program. Thomas Jefferson Uni"., 512 U.S. at 512; Marlin, 499 
U.S. at 151; Ford Motor Credit Co. v. Milhollin, 444 U.S. 555, 566 (1980) 
(Federal Reserve Board's adlninistrative expertise in itnplelnenting the Truth 
in Lending Act was basis for according deference to its interpretation of 
regulations); Beazer East, Inc. v. EPA, 963 F.2d 603, 607 (3d Cir. 1992) 
("conlplex nature of environmental statutes and regulations and the 
specialized knowledge necessary to conshue thenl" was reason for according 
deference to EPA). 

In re Lazarus, Inc., 7 E.A.D. 318, 351 (EAB 1997). 

Indeed, the Board noted - as is the case here - that interpretations published via notice­

and-cOinment ruLelnaking are typically entitled to a higher degree ofdeference. Additiomllly, the 

Board addressed less fOlmal sources of interpretations and held that such deference is essentially 

applied on a sliding scale. Id at 352-53. The Board stated that "the degree of deference 

accorded to such an interpretation 'will depend upon the thoroughness evident in its 

consideration, the validity of its reasoning, its consistency with earlier and later pronouncements, 

and all of those factors which give it the power to persuade, if lacking power to control'" and 

then listed foul' factors which COUtts typically use in assessing less f01'n1al sources of agency 

interpretations.ld. (citingSkidmol'e v. Swift Co., 323 U.S. 134,140 (1944»). 

This is in accord with the standard for deference to an agency's interpretation of its own 

regulations as established by the Suprelne Court In Aller v. Robbins, 519 U.S. 452, 457 (1997). 

In Aller, the Court upheld an interpretation by the U.S. Depru1nlent of Labor of one of its own 

regulations, explaining that "because the salary basis test is a creature of the Secretary's own 

regulatiolls, his interpretation of it is, under our jurisprudence, controlling unless 'plainly 

erroneous or inconsistent with the regulation.'" Auer, 519 U.S. at 461 (citations Olnitted). The 

Com1 also concluded that DOL's interpretation was worthy ofdeference even though it had been 

http:interpretations.ld
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set f011h in a legal brief) as opposed to a regulation, because it was not a post hoc rationalization; 

there was no reason to suspect that it did 110t reflect the Depal11nent's fair and considered 

judgment; and a ruling requiring the Department to naIl'owly construe its own regulations made 

little sense as long as the Dep811tnent's interpretation fit within the linlits imposed by the statute. 

ld. at 462 ..63.9 

Shnilal' to the situation in Lazarus; where the Board considered another agency's 

interpretation of its own regulations, here the issue involves a statutory and regulatory scheme 

that is jointly adnlinistered by EPA and HUD, another federal agency. Just as principl~s of 

deference informed the Board's analysis in Lazarus, so too should Aller infolm the Board's 

analysis in this matter. Appellant argues that EPA's and HUD's reasonable, pelmissible and 

consistent interpretation of their Rule, prOluulgated pursuant to the Agency and Department's 

congressionally delegated authorities after notice-and-comment rulemaking, is entitled to 

deference under an Aller type analysis. 

The Board should apply an Aller type analysis in this appeal because the Rule and 

interpretation were developed through notice-and-comment l'ulemaking and administered jointly 

by EPA and HUD, they fall squarely within EPA's and HUD's areas ofexpe11ise, and there is no 

inter-agency conflict to resolve. The Rule and the agencies' interpretation of such \vere also not 

111ade beyond their purview, as opposed to an interpretation of a statute or regulation of general 

9 While the Suprelne Court has recently limited Aller, it still provides the applicable· standard for 
reviewing an agency's interpretation of its own regulations and directs couds to give controlling 
weight to an agency interpretation of its own regulation as long as it is not plainly erroneous or 
inconsistent with the regulation. See Christopher v. SmithKline Beecham COI1}., 2012 BL 
150189, 80 U.S.L.W. 4463 (2012) (Jitlliting Aller in circumstances where Aller deference to 
DOL's interpretation would result in retroactive liability and unfair surprise to the regulated 
entity); and Decker v . .Alw. Envtl. Defense Clr" 133 S. Ct. at 1326 (2013) (three justices 
concurred with Aller deference to EPA's interpretation of an agency regulation but questioned 
the broad test established by Auer). 
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applicability not administered by any patticular agency 01' departlnent or adtuinistered by 

nUlltiple agencies none of which has particular expeltise in the subject of the statute, e.g., APA, 

FOIA, etc. See Individual Reference Servs. Grp. v. Federal Trade Commission, 145 F. Supp. 2d 

6 (D.D.C. 2001), at 23·24. Rather, EPA and HUD were entrusted by Congress to administer the 

Rule and their Rule \vas the result of a "statutorily coordinated effol1" between EPA and HUD to 

promulgate the Rule as required by the Act. Individual Reference Servs. Grp. at 23-24. Lastly, 

EPA and HUD's jointly shared interpretation was cOlnpelIed by the statutory text; is ' 

longstanding and has been consistently applied. 

b. 	 EPA's and HUD's Interpretation of the Rule is not Plainly Erroneous or 
Inconsistent with the Regulation 

EPA's and HUD's interpretation of their Rule is controlling unless "plainly erroneous or 

inconsistent with the regulation," pursuant to an Auer-type analysis. Aller, 519 U.S. at 461. The 

ALI held, sua sponte, that "[A] 'contract to lease' within the Ineaning of the Rule 111ust be in 

writing, as the contract must 'include, as an attacmnent or within the contract' the various 

disclosures and celtifications." In the MaffeI' of Dessie L. Brumfield, d/b/a/ Brumfield 

Properties, LLC, Docket No. TSCA~05-2010-0014) Slip cp. at 21, (Decelnber 4, 2013). 

Although the ALJ apparently conceived of only one Inethod for a lessor of target housing to 

cOlnply with the Rule, i.e., written contract to lease target housing with attached written TSCA 

Lead Disclosure Fonn, the substantive provisions of the Rule do not require this particular 

Inethod. Surely the ALl's highlighting one nlethod of cOl11pliance with the Rule does not 

preclude othei' luethods. Neither does the ALJ's holding nlake the Rule itself alubigl.lous 01' 

provide a basis for linliting the Rule--contrary to its explicit language-to written contracts. 

The specific language of the Rule is clear. "[Elach contract to lease target housing shall 

include as an attachment or within the contract . . ." various lead walnings, statenlents, lists of 
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reports, and signatures and celiificatiolls. 40 C.F.R. § 745.113(b). It applies to "each" contract 

to lease target housing. 40 C.F.R. § 745.113(b). It does not require one particular type of 

contract to lease target housing. It does not require one specific 111ethod for a lessor to attach to 

a contract, or place within the language of the contract, ~he required lead warnings, statenlents, 

lists of reports, and signatures and certifications of the Rule. It leaves those responsibilities and 

decisions to the lessor. An oral contract between lessor and lessee to lease target housing 

accompanied with a cOlnpleted TSCA Lead Disclosul'e Rule FOI'nl, or accompanied with other 

solid evidence the lessor provided lessee with the required lead warnings, statenlents, lists of 

repotis, and signatures and certifications, e.g., a signed affidavit, would comply with the Rule. 

Indeed, the 2012 HUD Guidelines explain how a lessor can etnploy an oral contract to lease 

target housing and how a lessor can attach docmnents and disclosures to cOlnply with the Rule. 

See U.S. Dep't of Hous. and Urban Dev., 1995 Guidelines, app. 6 ..2, June,1995. However, the 

fact that the Rule does not dictate the fOtnl that a contract to lease lnust take does not allow the 

lessol'to evade its legal duty to provide a lessee the lead warnings, statelnents, lists of reports, 

and signatures and celiifications required by the Rule. 

EPA's and HUD's interpretation that any and each contract to lease target housing 

includes an oral contract to lease is l'easonable and has been consistently applied. EPA and HUD 

specifically addressed oral contracts or "infolmal rental agreements which do not involve a 

lease" in Pati III (Suouual'Y of Proposed Rule and Public Comnlents) of the preanlble to the 

Rule. 62 Fed. Reg. at 9068. In the preamble to the final nile) EPA and HUD explain that they 

specifically decided not to exclude oral contracts to lease froln the Rule's scope, due, in large 

part to the fac't that oral contracts luake up a significant portion of housing al'rangenlents in 

ce11ain communities already disproportionately at risk for exposure to lead hazards. The 
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prealnble to the final Rule explicitly stated that the regulation did not "provide an explicit 

exclusion for oral leasing arrangements ...." EPA and HUD reasoned that other evidence may 

exist to prove oral lease agreements so enforcenlent was possible despite the lack of a written 

lease. The agencies concluded that an exclusion of oral contracts would circumvent the authority 

Congress provided all lessees under Section 1018(b )(3) of the Act to seek redress under the Act's 

civil penalty provisions. See 61 Fed. Reg. 9064, 9068 (1996). 

Since 1996, EPA and HUD have consistently interpreted the Rule to apply to any 

contract to lease target housing, including oral contracts. Further, as discussed earlier, official 

EPA and HUD guidance docunlents specifically addressed this issue and the regulated 

cOlnmunity is well aware that the Act and the Rule apply to each contract to lease target housing, 

including oral contracts. The regulated conununity also generally conlplies (for both written and 

oral contracts) with the specific lead hazard walnings, statements, lists of reports, and signatures 

and cel1ifications required by the Rule. The longstanding knowledge and practice of the 

regulated cOllnnunity demonstrates that they have complied with the Rule consistently to all 

contracts to lease target housing, including oral contracts. It cannot be ignored that no member 

of the regulated cmnmunity or its counsel has ever argued that the Rule excludes an oral contract 

to lease target housing fr01111ead disclosure requirenlents. 

The ALI's sua sponte interpretation is contrary to the clear and consistent language of 

both the Act and the Rule, and COnlpl'Oll1ises the legal duty the Rule places upon sellers and 

lessors of target housing to provide all purchasers and lessees with specific lead hazard warnings, 

statelnents, lists of reports, and signatures and certifications, before they become obligated under 

any contract. It excludes many lessors and lessees with oral contracts to lease target housing, or 

with Inisplaced, lost, or destroyed contracts to lease target housing, from the requirements and 
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protections of the language of the Act and the Rule, due entirely to the choices and actions ofthe 

lessor. It will have a disproportionate impact among lessees of target housing in disadvantaged, 

low-income comnmnities, who are already at a greater risk of exposure to lead-based paint 

hazards. 

Therefore, the Board should defer to the longstanding and unchall~nged EPA and Hun 

Rule and interpretation that any and each contract to lease target housing, including an oral 

contract, shall provide the lessee with critical lead-based paint walnings, statements, 1ists of 

records, and signatures and certifications as required by the Rule, because the Rule and 

interpretation is completely consistent with, indeed compelled by, the language ofthe Act. 

B. 	 The ALJ Erred When She Found Appel1ant Failed to Delnonstl'ate Two Alleged 

Appellee Contracts to Lease Target Housing to SUppOlt the Factual Allegations 

and Legal Conclusions of Counts 5, 12, 18,24,31, and, 3, 10, 16,22,29 of the 

Complaint 


I. 	 Appellant Demonstrated Alleged Appellee Contract to Lease, dated January 1, 2008, 
for 4908 N. 40th Street, Milwaukee, Wisconsin (Complaint Count Nos. 5, 12, 18,24, 
31) 

Appellant's Complaint alleged that on or about January 1, 2008, Appellee entered into a 

contract to lease target housing located at 4908 N. 40th Street, Milwaukee, but failed to cOlnply 

with the five regulatory provisions of the Rule at 40 C.F.R. 74S.113(b)(I), (2), (3), (4), and (6). 

The ALJ held Appellant's evidence, a Wisconsin Depal'tnlent of Revenue Rent Certificate (Rent 

Certificate), faHed to delllonstrate a written lease contract existed for rental of the prelnises, as 

required by the Rule. In the MaffeI' ofDessie L. Brumfield d/b/a/ Brumfield Properties, LLC, 

Docket No. TSCA-05-2010-0014, Slip Op. at 21, (December 4, 2013). Specifically, the ALJ 

found that the: 

" ... Wisconsin DepartJnent of Revenue Rent Certificates ... are not signed 
by the tenant Ms. Moore, but only by Ms. Brulnfield, who signed it after the 
annual period of tenancy, and indicated the period of time the tenant lived on 
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the preJuises and the mnount of rent received for the preceding year. Finding 
'of Fact 65. There is no agreement, manifestation ofmutual assent, or tem1S 
of a contract in the Rent Ce11ificates. They do not constitute a "contract to 
lease" within the meaning of 40 C.F.R. § 745.1 13(b}. 

Id at 21. The ALJ then continued: 

The Rent Certificates also do not constitute sufficient evidence ofany contract 
to lease. A "contract to lease" within the meaning ofthe Disclosure Rule nlust 
be in writing, as the contract must "include, as an attachment or within the 
contract" the various disclosures and certifications. 40 C.P.R. § 745.113(b). 
Although the Rent Certificates show that Ms. Brumfield had rented th.e 
property to Ms. Moore in 2007 and 2008, they do not indicate whether any 
written lease contract existed for rental of the premises. 

Id at 21. The ALJ ,then dis~issed Counts 5, 12, 18, 24, and 31 of the Complaint which 

corresponded to that alleged contract to lease. 

However, the ALJ erred when she held the Rule required a written contract to 

demonstrate a contract to lease target housing, as argued above. The 2008 Rent Certificate 

alone, completed by Appellee after the alleged contract to lease, is Appellee's written admission 

of the alleged contract to lease, which 1110re than exceeds Appellant's burden of proof for this 

allegation. These written admissions by lessors, like commonly employed rent rolls or rent 

ledgers, are often the best evidence of contracts to lease target housing involving an oral lease, or 

a Inisplaced, lost, or destroyed written contract to lease target housing. See In l'e Billy Yee, 10 

E.A.D. 1, 7 (EAB 2001) (finding oral lease based on landlords written adtnissions in response to 

subpoena). 

The ALJ also erred when she found the docunlentary evidence, together with the 

testimonial evidence of the record, failed to demonstrate the Appellee entered into the alleged 

contract to lease target housing. Although it is true that the Rent Cel1ificates are not actually 

"written lease contracts," Appellant did not contend that the Rent Certificate itself was the 

alleged contract to lease. Rather, Appellant contended that the entire tdal record of testimonial 
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and documentary evidence, including the Rent Ce11ificate, demonstrated the alleged oral contract 

to lease, and the alleged failure to conlply with the five regulatory provisions of the Rule at 40 

C.F.R. 745.113(b)(I), (2), (3), (4), and (6). Indeed, the ALJ's Findings of Fact demonstrated this 

alleged contract to lease. 

12. Before the inspection occun'ed, Ms. Bnlmfield received a letter dated 
May 13,2009 front Mr. O'Neill ("May 13,2009 Letter"). Tr.227-228. 
The Letter stated "Confirming our phone conversation today, May 13,2009, 
in which you agreed to an on site inspection for compliance with the Lead 
Based Paint Disclosure Rule." CX 2 at 19; Tl'. 43-45. The Lette1' requested 
access to the "tenant leases for the past three years." CX 2 at 19. The letter 
further stated: "We ask you have available copies ofany lead abatement 
orders, mitigation notices} notices ofviolations, certificates of compliance 
and any lead based paint safe certificates [and] ... any reports of testing for 
lead based paint or lead based paint hazat·ds. 

In the Matter ofDessie L. Brumfield, d/b/a/ Br1ll1l{ield Properties, LLC, Docket No. TSCA-05­

2010-0014, Slip OPt at 7, (December 4,2013). 

15. During the inspection, Mr. Pilny asked Ms. Brumfield to produce all the 
leases and lead paint disclosure forms that she had pertaining to buildings she 
owned that were built before 1978. Tr. 48, 89-93, 111-114. She brought the 
lease documents to Mr. PHny and he reviewed them. Tr. 48, 50, 114. Ms. 
Bnunfield COnfil'lned that all the leases for the pre.. 1978 buildings were at the 
location of the inspection, and that the lease documents he reviewed were all 
the leases for the pre-1978 properties that she had. Tr. 87, 90, 92, 94, 110-111, 
113-114. During the inspection Ms. Brulnfield made copies of the documents 
Mr. -Pilny reviewed, upon his request. Tr. 48, 95. She nlade copies of 11 lease 
doculnents from her files. CX 7 at 45-46, 50; Tr. 95. Ms. Brumfield was 
provided with a receipt for the documents copied, which she signed. Tr.47-49; 
ex 7 at 47,59. Mr. Bnlmfield retained the otiginal documents. Tr.95-96. 

ld at 7. 

18. The 11 lease documents copied during the inspection included the 

following addresses, 1110ve-in dates and tenants: 


d. 2230 North Teutonia Avenue, March 1, 2007, tenant: Densie Lindsey; 
h. 4908 North 40th Street, unite 4908, January 1, 2008, tenant: Elise Moore; 

CX 7 at 45-46,59,61 ..115. The copies l11ade dudng the inspection were 
attached to Mr. PUny's inspection report} and were presented at the hearing 
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as Complainant's Exhibit 7 at pages 61 tluough 131. Tr. 94-95, 101- 103. 

Id at 8. 

64. Wisconsin Department ofRevenue Rent Certificates prepared for 
tax years 2007 and 2008 indicate the Elise Moore lived at 4908 North 40th 

Street from January 1, 2007 through Decelnber 31, 2008, and that a total 
rent of$S,940 was collected fot' 2007 and a total rent ofS6,105 was 
collected for 2008. CX 7 at 89-90. 

Id at 14. 

65. The Wisconsin Department of Revenue Rent Certificates for 2007 and 2008 were 
signed by Ms. Brumfield, and did not have any signature or signature line for the tenant 
or renter. CX 7 at 89-90. Ms. Brumfield signed the Rent Ce11ificate for 2007 on January 
17, 2008, and the Rent Ce11ificate for 2008 is undated. 

Id at 14. 

The ALl's Findings of Fact delllonstrated that on or about January 1, 2008, Appellee 

entered into a contract to lease target housing located at 4908 N. 40th Street, Milwaukee. The 

record demonstrated Appellant requested Appellee provide tenant leases and Appellee provided 

lease documents, including Rent Ce11ificates, as evidence of her leases. The Rent Cel1ificate 

was a fornlal Wisconsin Deparhl1ent of Revenue Rent Certificate. The Rent Certificate included 

1) the n81ne of the lessor and lessee; 2) the address of the rental pl'opel'ty; 3) the months and 

years of the rental; 4) the rental dollar amount; 5) the actual rental dollar anlount collected each 

year; and 6) Appellee's signature which certified the Rent Ce11ificate was true, correct, and 

cOlnplete. The Rent Certificate is Appellee's admission of its offer to contract to lease target 

housing, lessee's acceptance, their 111utual assent, their consideration, and their performance. 

Indeed, the ALl stated, "... the Rent Certificates show that Ms. Bnunfield had rented the 

propel1y to Ms. Moore in 2007 and 2008 ..." It! at 21. It is ttue the Rent Certificate does not 

include the signature of the lessee. However, the Rent Certificate did not require, request or 
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provide a signature line for a lessor and the State of Wisconsin's rent celiificate forms 

specifically instruct lessees not to sign these forms. IO 

Therefore, the entire trial record of testitnonial and doculnentary evidence, including the 

Rent Certificate, demonstrated that on or about January 1, 2008, Appellee entered into a contract 

to lease target housing located at 4908 N. 40th Street, Milwaukee. 

2. 	 Appellant Demonstrated Alleged Appellee Contract to Lease, Dated March 1,2007, 
for 2230 NOlih Teutonia, Milwaukee, Wisconsin (Complaint Count Nos. 3, 10, 16, 
22,29). 

Appellant's Conlplaint also alleged that on or about March 1, 2007, Appellee entered into 

a contract to lease target housing located at 2230 North Teutonia, but failed to comply with the 

five regulatory provisions of the Rule at 40 C.F.R. 74S.113(b)(1), (2), (3), (4), and (6). The AU 

held Appellant's evidence, a Rent Certificate, failed to demonstrate a written lease contract 

existed for rental of the premises, as required by the Rule. 

Id at 22. Specifically, the ALJ found the: 

They do not constitute a "contract to lease" or evidence of a contract to lease 
for the same reaso.Qs as those stated above regarding the rental to Ms. Moore. 
Considering the Rent Certificates togethet ,vith the last page ofa "Disclosure 
of Information on Lead-Based-Paint and/or Lead Based Hazardsu forin, 
signed by Ms. Lindsey on the sanIe date as that on the Rent Certificate 
indicating the time she began living at the address, suggest that a written lease 
contract Jl1ay have existed for a period commencing on the date. Finding of 
Fact 59,60 Yet, Ms. Brunlfield celiified on the Rent Ce11ificate that Ms. 
Lindsey resided there for all 12 months of2007. Finding ofFact 59. The 
evidence is insufficient to prove existence ofa written "contract to lease" the 
prelllises to Denise Lindsey. 

Id. 	at 22. The ALJ then disnlissed Counts 3, 10, 16,22, and 29 of the Cotnplaint which 

corresponded to that alleged contract to lease. 

However, again, the ALJ erred when she held the Rule required a written contract to 

denlonstl'ate a contract to lease target housing, as argued above. The 2007 Rent Certificate 

lOhttp://www.revenue.wLgov/foril1s/2013/RentCertificate.pdf 

http:reaso.Qs
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alone, completed by Appellee after the alleged contract to lease, is Appellee's written admission 

of the alleged contract to lease, which more than exceeds Appellant's burden of pl'oof for this 

allegation. These written adlnissions by lessors, like commonly eluployed rent rolls or rent 

ledgers, are often the best evidence of contracts to lease target housing involving an oral lease, or 

a misplaced, lost, or destroyed written contract to lease target housing. See In re Billy Yee, 10 

E.A.D. 1, 7 (EAB 2001) (finding oral lease based on landlords written adlnissions in response to 

subpoena). 

The ALJ also en'ed when she found the documentary evidence, together with the 

testinl0nial evidence of the record, failed to delnonstrate the Appellee entered into the alleged 

contract to lease target housing. Although it is true that the Rent Certificates are not actually 

"written lease contracts," Appellant did not contend that the Rent Certificate itself was the 

alleged contract to lease. Rather, Appellant contended that the entire trial record of testimonial 

and docunlentary evidence, including the Rent Certificate, demonstrated the alleged oral contract 

to lease, and th~ al1eged failure to comply \vith the five regulatory provisions of the Rule at 40 

C.F.R. 745.113(b)(1), (2), (3), (4), and (6). 

Indeed, again the ALJ's Findings of Fact demonstrated this alleged contract to lease. 

Appellant sought "tenant leases for the past three years." h1 the MaffeI' ofDessie L. Brumfield, 

d/b/a! Brumfield Properties, LLC, Docket No. TSCA-05-2010-0014, Slip OPt at 7, (Decelnber 4, 

2013). Mr. Pilny asked Ms. Bnmlfield to produce all the leases and lead paint disclosure forms 

that she had pertaining to buildings she owned. " Id. at 7. "She brought the lease docutnents to 

Mr. Pilny and he reviewed them." Id at 7. "Ms. Brumfield confirmed that a11 the leases for the 

pre-1978 buildings were at the location of the inspection, and that the lease docunlellts he 

reviewed were an the leases for the pre-1978 properties that she had." Id. at 7. "During the 
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inspection Ms. Brumfield Inade copies of the docUlnents Mr. Pilny reviewed, upon his request." 

Id at 7. She Inade copies of 11 lease docl~ments froln her files." ld at 7. "The 11 lease 

documents copied during the inspection included the following addresses, InoveMin dates and 

tenants: d. 2230 N011h Teutonia Avenue, March 1, 2007, tenant: Densie Lindsey." Id. at 8. 

"The copies made during the inspection were attached to Mr. PiIny's inspection repol1, and were 

presented at the hearing as Complainanfs Exhibit 7 at pages 61 through 131. Tr. 94M95, 101 .. 

103." Id at 8. More specifically for this contract to lease, the ALJ's Findings of Fact found the 

following. 

58. Ms. Brunlfield rented to Denise Lindsey the premises at 2230 North 

Teutonia Avenue, and Ms. Lindsey resided there from March 1,2007, to 

sOlne tilne prior to May 15,2008, March 1,2007 (sic). CX 7 at 61-66; 

Court's Exhibit 1. 


Id .at 13. 

59. On the Wisconsin DepartInent ofRevenue Rent Certificates for tax 

years 2007 and 2008, Ms. Bl'unlfield stated that she rented the unit to Ms. 

Lindsey for 12 months during each ofthose years, but collected rent for 

only 10 months of2007. CX 7 at 65M66. Ms. BrUlufield signed the 

certificates as landlord or authorized representative ofBrumfield 

Properties, LLC, certifying to the truth, accut'acy and completeness of the 

infol1nation thereon. Id. Her signature for the 2007 Rent Cel1ificate is 

dated January 17,2008. The Rent Cel1ificates did not have any signature 

01' signature line for the tenant or renter. ld. 


ld. at 13. 

The ALJ's Findings of Fact demonstrate that on or about March 1,2007, Appellee 

entered into a contract to lease target housing located at 2230 North Teutonia, Milwaukee, 

Wisconsin. 

The record denlonstrated Appellant requested Appellee provide tenant leases, and 

Appellee provided lease docunlents, including the Rent Certificates, as evidence of her leases. 

The Rent Certificate was a formal Wisconsin Departnlent of Revenue Rent Certificate. The Rent 
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Certificate included 1) the nall1e of the lessor and lessee; 2) the address of the rental property; 3) 

the months and years of the rental; 4) the rental dollar atnount; 5) the actual rental dollar amount 

collected each year; 6) Appellee's signature which certified the Rent Certificate was true, 

correct, and complete; and, 7) the date of signature, January 17, 2008. The Rent Certificate is 

Appellee's admission of its offer to contract to lease target housing, leesee's acceptance, their 

nlutual assent, their consideration, and their pelformance. Indeed, the ALJ found "Ms. 

Bl'unlfield rented to Denis~ Lindsey the prenlises at 2230 North Teutonia Avenue, and Ms. 

Lindsey resided there frotn March 1, 2007, to some time prior to May 15, 2008, March 1, 2007 

(sic)." Id. at 13. It is true the Rent Ce11ificate does not include the signature of the lessor. 

However, the Rent Certificate did not require, request, or provide a signature line for a lessor. 

Therefore, Appellant denlonstrated that the entire trial record of testimonial and 

docUlnentary evidence, including the Rent Ce11ificate, demonstrated that on or about March 1, 

2007, Appellee entered into a contract to lease target housing located at 2230 North Teutonia, 

Milwaukee, Wisconsin. 

3. Appellee Entered into a Contract to Lease Target Housing, Dated January 1,2008, 
for 4908 N. 40th Street, Milwaukee, Wisconsin, but Failed to Comply with the Rule, 

as Alleged in Counts 5, 12, 18,24, and. 31 of the COlnplaint, and the Proposed Civil 
Penalties are Appropriate 

Since the ALJ erred and did not find Appellee entered into a contract to lease target 

housing, dated January, 1, 2008, for 4908 N. 40th Street, Milwaukee, Wisconsin, the ALJ's 

Decision tnade no fOl'lnal findings of fact or conclusions of law for the allegations Appellee 

failed to cOlnply with the Rule, as alleged in Counts 5, 12, 18,24, and 31 of the Complaint. The 

ALJ also nlade no findings of fact 01' conclusions of law as to the appropriatenes~ of the 

conesponding proposed civil penalties. 
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Therefore, Appellant requests the Board review the following pages of Appellant's Post­

Hearing Brief,l! dated October 15, 2012, ("PHB"), and find Appellee failed to comply with the 

Rule, as alleged in Counts 5, 12, 18, 24, and 31 of the COJnplaint, and the cOliesponding 

proposed civil penalties are appropriate pursuant to the statutory factors set forth in Section 

16(a)(2){B) of TSCA, 15 U.S.C. § 2615(a){2)(B), and Appellant's "EPA Section 1018 ­

Disclosure Rule Enforcement Response Policy," dated December 2007, (the Penalty Policy). 

a. 	 Count 5 
Evidence of Violation of 40 C.F.R. §§ 745.1 13(b)(1), PHB p. 16. 

h. 	 Count 12 
Evidence ofViolation of40 C.F.R. §§ 745.113(b)(2), PHB p. 20 

c. 	 Count 18 
Evidence of Violation of40 C.F.R. §§ 745.113(b)(3), PHB p. 24 

d. 	 Count 24 
Evidence of Violation of 40 C.F.R. §§ 745.1 13(b)(4), PHB p. 29 

e. 	 Count 31 
Evidence of Violation of 40 C.F.R. §§ 745.113(b)(6), PHB p. 33 

f. 	 Counts 5, 12, 18, 24, 31 
Appropriateness ofProposed Civil Penalties, PHB pp. 50 - 54. 

4. 	 Appellee Entered Into a Contract to Lease Target Housing, Dated March 1,2007, 
for 2230 North Teutonia, Milwaukee, Wisconsin, but Failed to Comply with the Rule, 
as Alleged in Counts 3) 10,. 16, 18, 22, and 29 of the COInplaint, and the Proposed 
Civil Penalties Are Appropriate. 

Since the ALJ erred and did not find Appellee entered into a contract to lease target 

housing) dated March 1,20017, for 2230 N. Teutonia, Milwaukee, Wisconsin, the ALJ made no 

fonnal findings of fact or conclusions of law for the allegations Appellee failed to cOlnply with 

the Rule, as alleged in Counts 3, 10, 16, 22, and 29, of the COlnplaint. The ALJ also made no 

findings of fact or conclusions of law as to the appropriateness of the conesponding proposed 

civil penalties. 

II See Appellant's Post-Hearing Bl'ief(2012), available at 
http://yosemite.epa.gov/oall'hc/epaadmin.nsf/FiJings/C8E64BDDOF2138B285257A9AOOIB7CDD/$Filel 
TSCA-05-20 1 0-00 14%20CPHB%201O~15-2012.PDF 

http://yosemite.epa.gov/oall'hc/epaadmin.nsf/FiJings/C8E64BDDOF2138B285257A9AOOIB7CDD/$Filel
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Therefore, Appellant again requests the Board review the following pages of AppeJIant's 

PHB and find Appellee failed to comply with the Rule, as alleged in Counts 3, 10, 16, 22, and 

29, of the Complaint, and the corresponding proposed civil penalties are appropriate pursuant to 

the statutory factors set forth in Section 16(a)(2)(B) of TSCA, 15 U.S.C. § 2615(a)(2)(B), and the 

Penalty Policy. 

g. 	 Count 3 
Evidence of Violation of40 C.F.R. §§ 745.113(b)(I), PHB p. 15. 

h. 	 Count 10 
Evidence ofViolation of40 C.F.R. §§ 745.113(b)(2), PHB p. 20 

i. 	 Count 16 
Evidence ofViolation of40 C.F.R. §§ 745.113(b)(3), PHB p. 23 

j. 	 Count 22 
Evidence of Violation of40 C.F.R. §§ 745.113(b)(4), PHB p. 28 

k. 	 Count29 
Evidence ofViolation of40 C.F.R. §§ 74S.113(b)(6), PHB p. 33 

1. 	 Counts 3, 10, 16,22,29 
Appropriateness ofProposed Civil Penalties, PHB pp. 54 - 58. 

ALTERNATIVE FINDINGS OF FACT 

Appellant proposes to the Board the following alternative findings of fact for Appellee 

contract to lease target housing, dated January I, 2008, for 4908 N. 40th Street, Milwaukee, 

Wisconsin. 

1. 	 On or about January 1,2008, Appellee entered into a contract to lease to an individual target 

housing located at 4908 N. 40th Street, Milwaukee, Wisconsin. 

2. 	 Appellee fail~d to provide that individual with a Lead Watning Statement. (COlllplaint 

Count No.5). 

3. 	 Appellee failed to provide that individual with a statelnent by lessor disclosing the presence 

of lead~based. paint and/or lead-based paint hazards in the target housing being leased or 

indicating 110 knowledge of the presence of lead-based paint andlor lead-based paint hazards. 

(COluplaint Count No. 12). 
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4. 	 Appellee failed to provide that individual a list of any records 01' reports available to the 

iessor regarding lead-based paints and/or lead-based paint hazards in the target housing or a 

statement that no such records exist. (Complaint Count No. 18). 

5. 	 Appellee failed to provide that individual a statement by the lessee affirnling receipt of the 

lessor's disclosure statelnent, a list of any records or reports available to the lessor regarding 

lead-based paints and/or lead-based paint hazards in the target housing or a statelllent that no 

such records exist, and a Lead Hazard Information Pamphlet. (COlllplaint Count No. 24) .. 

6. 	 Appellee failed to provide that individual lessor and lessee signatures certifying .to the 

accuracy of their statelnents, to the best of their knowledge, along with the dates of signature 

for the above statenlents. (Complaint Count No. 31). 

Appellant proposes to t~e Board the following alternative findings of fact for Appellee 

contract to lease, dated March 1, 2007, f01' its target housing located at 2230 N. Teutonia, 

Milwaukee, Wisconsin. 

1. 	 On or about March 1, 2007, Appellee entered into a contract to lease to an individual target 

housing located at 2230 N. Teutonia, Milwaukee, Wisconsin. 

2. 	 Appellee failed to provide that individual with a Lead Warning Statenlent. (Complaint 

Count No.3). 

3. 	 Appellee failed to provide that individual with a stateluent by lessor disclosing the presence 

of lead-based paint and/or lead ..based paint hazards in the target housing being leased or 

indicating no knowledge ofthe presence of lead-based paint and/or lead-based paint hazards. 

(COJllplaint Count No. 10). 
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4. 	 Appellee failed to provide that individual a list of any records or reports available to the 

lessor regarding lead~based paints and lor lead-based paint hazards in the target housing or a 

statelllent that no such records exist. (Complaint Count No. 16). 

5. 	 Appellee failed to provide that individual a statement by the lessee affirming receipt of the 

lessor's aisclosure statement, a list of any records 0]' reports available to the lessor regarding 

lead-based paints andlor leadMbased paint hazards in the target housing 01' a statelnent that no 

such records exist, and a Lead Hazard Information Pamphlet. (COlnplaint Count No. 22). 

6. 	 Appellee failed to provide that individual lessor and lessee signatures certifying to the 

accuracy of their statelnents, to the best of their knowledge, along with the dates of signature 

for the above statements. (Complaint Count No. 29). 

ALTERNATIVE CONCLUSIONS OF LAW 

Appellant proposes to the Board the following alternative conclusions of law. 

1. 	 Each contract to lease target housing includes oral contracts to lease target housing, 

pursuant to the regulation at 40 C.F .R. § 745 .113(b ). 

2. 	 On or about January I, 2008, Appellee entered into a contract to lease to an individual 

target housing located at 4908 N. 40th Street, Milwaukee, Wisconsin, and was therefore a 

"lessor," as that term is defined at 40 C.F.R. § 745.103. 

3. 	 On or about January 1, 2008, Appellee entered into a contract to lease to an individual 

target housing located at 4908 N. 40th Street, Mihvaukee, Wisconsin, but failed tocolnply 

with the regulations at 40 C.F.R. §§ 745.1 13(b) (1), (2), (3), (4), and (6), in violation of 

those regulations, 15 U.S.C. § 2689, and 42 U.S.C. § 4852d. 

4. 	 The appropriate civil penalties for Appellee's contract to lease, dated January 1, 2008, to 

an individual target housing located at 4908 N. 40th Street, Milwaukee, Wisconsin, which 
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violated 40 C.F.R. §§ 745.l13(b)(1), (2), (3), (4), and (6), 15 U.S.C. § 2689, and 42 

U.S.C. § 4852d, are $1,550, $770, $260, $520, and $130.00, respectively. 

5. 	 On or about March 1, 2007, Appellee entered into a contract to lease to an individual 

target housing located at 2230 N. Teutonia, Milwaukee, Wisconsin, and was therefore a 

"lessor," as that term is defined at 40 C.F.R. § 745.103. 

6. 	 On or about March 1, 2007, Appellee entered into a contract to lease to an individual 

target housing located at 2230 N. Teutonia, Milwaukee, Wisconsin, but failed to comply 

'with the regulations at 40 C.F.R. §§ 745.113(b)(I), (2), (3), (4), and (6), in violation of 

those regulations, 15 U.S.C. § 2689, and 42 U.S.C. § 4852d. 

7. 	 The appropriate civil penalties for Appellee's contract to lease, dated March 1, 2007, to 

an individual target housing located at 2230 Teutonia Milwaukee, Wisconsin, which 

violated 40 C.F.R. §§ 745.113(b){l), (2), (3), (4), and (6), 15 U.S.C. § 2689, and 42 

U.S.C. § 4852d, are $1,550, $770, $260, $520, and $130.00, respectively. 


CONCLUSION 


Therefore, Appellant respectfully requests the Board find and adopt AppellanCs 

alternative findings of fact and conclusions of law as proposed above. 
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Respectfully submitted, 


jrg~~vi~/Ro-~ 

John P. Steketee 
U.S. Environmental Pl'otection Agency 
77 West Jackson Boulevard (C-14J) 
Chicago, Illinois 60604M3590 
Tel. No. (312) 886-6729 
Fac. No, (312) 692 2987M 

trevino.jeffel'y@epa.gov 

Attorneys for Appellant 

Of Counsel: 	 MORGAN E. ROG 
Office of Civil Enfol'cement 

ANDREW 1. SIMONS 
Office of Genet'al Counsel 

Date: ~ . 2.. \ . 2 0 I tf 
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BEFORE THE ENVIRONMENTAL APPEALS BOARD 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 


WASHINGTON, D.C. 


) 
In re: ) 

) 
Ms. Dessie L. Brumfield, ) TSCA Appeal No. 13-(04) 
d/b/a! Brumfield Properties, LLC, ) 

) 
Docket No. TSCA-05-2010-0014 ) 

CERTIFICATE OF SERVICE 

I hereby certify that the original and one copy of the attached NOTICE OF APPEAL AND 
APPELLATE BRIEF in the matter MS. DESSIE L. BRUMFIELD D/B/A BRUMFIELD 
PROPERTIES, LLC; DOCKET NO. TSCA-05-2010-0014, EAB Appeal No. 13­
(04), was hand-delivered to the Board at the following address: 

Clerk of the Board 
U.S. Environmental Protection Agency 
Environmental Appeals Board 
1201 Constitution Avenue, NW 
WJC East Building, Room 3334 
Washington, DC 20004 

Further, I hereby certify that one copy of the attached NOTICE OF APPEAL AND 
APPELLATE BRIEF in the matter MS. DESSIE L. BRUMFIELD D/B/A BRUMFIELD 
PROPERTIES, LLC; DOCKET NO. TSCA-05-2010-0014, EAB Appeal No. 
13-(04), was sent to the Respondent via Express Mail to the following address: 

Ms. Dessie L. Brumfield 
5067 North 37th Street 
Milwaukee, WI 53290 
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Further, I hereby certify that one copy of the attached NOTICE OF APPEAL AND 
APPELLATE BRIEF in the matter MS. DESSIE L. BRUMFIELD D/B/A BRUMFIELD 
PROPERTIES, LLC; DOCKET NO. TSCA-05-2010-0014, EAB Appeal No. 13­
(04), was hand-delivered to the Regional Hearing Clerk at the following address: 

U.S. EPA, Region 5 
Regional Hearing Clerk 
Office of Regional Hearing Clerk 
Attention: La Dawn Whitehead 
77 W. Jackson Blvd., 19th Floor 
Chicago, IL 60604-3590 

Further, I hereby certify that one copy of the attached NOTICE OF APPEAL AND 
APPELLATE BRIEF in the matter MS. DESSIE L. BRUMFIELD D/B/A BRUMFIELD 
PROPERTIES, LLC; DOCKET NO. TSCA-05-2010-0014, EAB Appeal No.13-(04), 
was sent to the ALJ via Express Mail to the following address: 

M. Lisa Buschmann 
Administrative Law Judge 
U. S. Environmental Protection Agency 
Office of Administrative Law Judges 
Ronald Reagan Building, Room M1200 
1300 Pennsylvania Avenue N.W. 
Washington, D.C. 20460 

Morg E. Rog Date 


